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Abstract 
The business environment preponderantly utilizes commercial relationships based on agreements, either under the classic 
form or under the form of the confirmed offer of the notification bill of the penalties perceived for the non-payment at a 
certain term. 
The New Civil Code yet offers the possibility that, beyond these penalties, the debtor’s prejudice may be repaired by the 
culpable creditor by means of the legal instrument of recovery of damages. Thus, it is restored the balance of the bona fide 
creditor as well as the establishment of the previsioned business plans. 
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1. Introduction 
The principle of recovery of damages has been more or less coherently regulated throughout the ages. The 
new legislation statutes in detail this concept, starting from the reality that the discipline of the business 
environment may ensure a more stable and more effective economic basis. 
Art. 1530 of the Civil code expressly consecrates the right to recovery of damages of the debtor. Thus, the 
debtor in entitled to recovery of damages in order to repair the prejudice caused by a debtor and which is the 
necessary and direct consequence of the unjustified, or, if applicable, culpable nonperformance of the 
obligation. 
Recovery of damages may be afforded under the form of a global sum in money or the form of certain 
amounts of money paid periodically, similarly as in the case of the civil misdemeanour. 
Recovery of damages should be understood as all reparations in money which the debtor must pay in the 
purpose of complete compensation of the prejudice suffered by the creditor as a consequence of the culpable 
non-performance of contractual duties. The compensations are always established in money as it is not of the 
courts’ ability to force the debtor to perform a distinct performance than that established by the parties of the 
agreement. 
Additionally, recovery of damages have the vocation to cumulate with other remedies/penalties provided in 
care of breach of contract, except for the situation when they could be incompatible, due to their pecuniary 
nature and their reparatory function [Dumitru, 2008]. 
More than that, the damages are of two categories: compensatory – awarded by the debtor for the damage 
caused as a consequence of the total or partial non-performance of the duty, and moratory – afforded to the 
creditor for the damages occurred in the situation of delay in the execution of the duty. Punitive damages, 
unlike compensatory damages, may be cumulated with the execution of the duty in kind. 
There exist three manners to establish the damages awarded to the creditor for the recovery of the prejudice 
caused by means of culpable non-performance of the contractual duty: the legal assessment method, the 
conventional assessment method and the judicial assessment method. 
 
2. Legal assessment method 
In this particular situation, the establishment of damages is accomplished by the legislator by making 
reference to the interest technique. The legal assessment envisages solely the establishment of the recovery of 
damages for delayed execution of duties, that is moratory damages only, given the fact that all monetary may 
always be executed in kind [Daghie, 2012]. 
In the former Civil code, the legal assessment of the prejudice suffered by the contractual creditor was met 
only in the case of non-performance of monetary duties. The quantification of this prejudice was accomplished 
by the legislator by appealing the interest technique. Thus, in conformity with the art. 1088 of the old Civil 
code, “In case of duties which have as subject a certain amount of money, the recovery of damages for the non-
performance cannot refer but to the legal interest, except for the special deeds in the commerce, suretyship or 
company matters”. These damages were awarded to the creditor before he or she was held in order to justify 
any damage. Also, damages were granted only in the day of the appeal in court, except for the cases when, 
according the law, the interest is rightful. 
In present, the assessment of contractual damages may be accomplished by the legislator both in the case of 
non-performance of pecuniary duties as well as non-pecuniary duties, by means of the provisions of the art. 
1535 and the art.1536 of the Civil code. To these are added the provisions of the Government Order no. 
13/2011 on legal remuneratory and penalisatory interest for monetary indebtness, as well as for the regulation 
of some financial-fiscal measures in the banking field and the provisions of the Law 72/2013 on combating late 
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payments in commercial transactions resulting from contracts signed between professionals or between them 
and contracting authorities. 
Pecuniary duties shall always be executed in kind. This is the reason for which the non-performance of the 
pecuniary duty is in fact a delay in the execution of the duty, in which case the creditor being entitled to obtain 
only moratory compensations. The legislator assesses the moratory damages by appealing to the interest 
technique. 
Generally speaking, the interest represents the amount of money awarded to the creditor for the deprivation 
of using a certain capital, calculated as a percentage quota applied to the granted capital. Consequently, the 
expansion of the receivable’s interest, irrespective of its cause, depends of three variable parameters: the size of 
the granted amount, the duration of the waiting and the value of the interest, which can be established by the 
law or by the third parties. 
The term interest refers not only to the amounts calculated in money for this title, but also to other kinds of 
performances, under any title or denomination, to which the debtor is liable as the equivalent right to use the 
capital, as consecrated in the art. 1 para.5 G.O. no. 13/2011. 
By means of the G.O. no. 13/2011, the legislator accomplishes an unsuccessful attempt to classify interests. 
Thus, according to the correspondent deed, the interest may be remuneratory or punitive. 
The interest granted by the debtor of the duty to pay a certain amount of money at a certain term, calculated 
for the period before the interest’s maturity date, is termed remuneratory interest. 
The interest granted by the debtor of the monetary duty for the non-accomplishment of the respective duty at 
the maturity date (that is for the delay in execution) is known under the term of punitive interest, which is 
exactly the concept of moratory interest provided in the Civil code. 
In what concerns proving the prejudice, the legislator, by means of the provisions of the art. 1535 para. 1 
Civil code exonerates the creditor of certifying it: “the creditor is entitled to moratory compensations… without 
having to prove any prejudice”. 
Related to the necessity of appreciating the subjective attitude of the contractual debtor of a certain amount 
of money who did not punctually performed his/her duty, the Civil code institutes a presumption of fault in the 
charge of the contractual debtor, deducted from the simple fact of non-performance, by means of the provisions 
of the art.1548. 
The Civil code provides that for the delay of performance of monetary duties, irrespective of their source, the 
debtor owes rightful compensations at the maturity date is he or she does not pay the amount of money he or 
she owes. In other words, the debtor of the amount of money, professional of non-professional, will owe 
rightful moratory damages, no matter if these are under the form of interest or penalties. There is no exception 
from this rule, not even in the case of delays in payment of sums coming from acts with free title, which 
solution we consider inequitable from the perspective of the rewardee. 
The interest, no matter its function, is fixed under the form of an annual percentage of the main amount 
owed, also said under the form of an installment determined sometimes by the law (legal installment), other 
times established upon convention of parties (conventional installment) [Dumitru and Ignătescu, 2013]. 
In present, the parties have the possibility to conventionally establish the interest rate, which prerogative is 
expressly conferred by means of legal instruments. According to art. 1 para.1 of the G.O. no 13/2011 and the art 
1535 para.1 Civil code, “The Parties are free to establish, in conventions, the interest rate both for the 
reimbursement of a monetary loan and for the delay of payment of a monetary duty”. 
The punitive moralisatory interest rate may be established conventionally, by the parties, of by the legislator. 
Given that the legal installment is nothing more than a supletive percentage, the parties of an agreement may 
establish the quantum of the simple or compound interest to an inferior or superior rate than the legal 
installment. At the same time, the freedom to conventionally fix the interest rate is unlimited. In the purpose of 
ensuring a minimum protection of the debtor, the stipulation of the conventional installment is submitted to two 
types of demands: those referring to the form and those envisaging the interest quantum. 
1000   Camelia Ignătescu and Gabriela Prelipcean /  Procedia Economics and Finance  32 ( 2015 )  997 – 1004 
According to the art. 3 para.2 of the G.O. no. 13/2011 the legal punitive installment is established at the level 
of the interest rate of reference plus 4 percentage points. 
With reference to the contracts of money borrowings with interest, it was questioned the knowledge if and 
what owes the debtor for the ulterior period of the termination of the loan contract, being unanimously agreed 
that throughout the duration of the contract of borrowing, the debtors owes the interest as a civil duty, within 
the limits provided by art. 5 of the G.O. no. 13/2011. 
The current Civil code thus solves this issue by means of an express provision within the contents of the art. 
1535 para. 2 “The moratory interest in case of monetary duties”, which states the following “if, before the 
maturity date, the debtor owes interest bigger than the legal installment, the moratory damages are owed at the 
applicable level before the maturity date”. Thus, it is regulated the situation in which, before the maturity date, 
the receivable was a remuneratory interest generator, the legislator’s intention being that of establishing, by 
means of the art. 1535 para. 2 Civil code, what would be the nature and value of the amounts of money owed by 
the debtor after the maturity date. 
In what regards the moment of commencement of the moratory interest, there will be applied the dispositions 
in the art. 1535 para. 1 Civ.c., which consecrates the moment of commencement of moratory damages, in 
general, for the non-performance of any monetary duty: from the maturity date until the moment of effective 
payment. 
According to the art. 1536 Civil code, “Under the circumstance of other duties different from those having as 
object the payment of an amount of money, the execution with delay always grants the right to compensations 
equal to the legal installment, calculated, from the date when the debtor is in delay over the equivalent in money 
of the duty, except for the case when it was stipulated a penalty clause or the creditor can prove a bigger 
prejudice caused by the delay in performance of the duty”. The sphere of application of the art 1536 Civil code 
has as object the manner of calculation of moratory damages in the case of a different category than those 
which have as object the payment of an amount of money. For these, the Civil code regulates the manner of 
calculation of the moratory interest in the precedent article. 
The legal text does not alter the creditor’s right to forced execution in kind of his/her receivable, upon case, 
in kind or by means of an equivalent (compensations). 
Thus, the analyzed article institutes for the creditor the possibility of being reattributed, with title of 
compensations, with a minimum sum of money from which he/she is exonerated from proving the existence of 
a prejudice. Practically, the legislator presumes the fact that the simple delay in the execution of a duty causes 
the creditor a prejudice of a value equal to the legal installment calculated upon the equivalent in money of the 
debtor’s unperformed duty. According to the text in the law, the interest will be calculated starting from the 
date when the debtors is in delay concerning his/her performance of duty. At that particular moment it is 
imposed to estimate, upon proof, only the monetary equivalent of the duty itself, assumed and unperformed by 
the debtor. 
However, the assessment of moratory damages, according to art. 1536 thesis I Civil code, does not discard 
the creditor’s right to prove effectively the existence of an eventual prejudice bigger caused by the delay in 
performance of duty. In such case, he or she will have the right to full recovery of the entire suffered prejudice. 
Additionally, the legal dispositions in discussion are no longer applicable under the hypothesis in which the 
contract comprises a penalty clause which evaluates the damages (moratory, we add), irrespective if the amount 
established by the clause would be higher or lower than the extension of the moratory damages determined 
according to the legal assessment. 
With reference to the legislative solution proposed, we manifest reserves in what concerns its effective 
application because, in practice, the courts will meet serious difficulties of probation for the establishment of an 
equivalent in money of a duty in general, no matter its nature or object. More than that, the law does not refer to 
the assessment of the material object of the duty, but to the evaluation of the obligation. Having in view that it 
is referred to duties of performing and non-performing, the impediments for the assessment of the duty (which 
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differs from the quantification of the duty’s object) are insurmountable in our opinion. Let alone the case of 
indivisible duties, duties with plurality of subjects, etc. 
By means of this text of law, it was desired to confer an advantage, a benefit to the creditor of a non-
pecuniary duty. The text is elaborated in the spirit of the art. 1535 Civil code, aiming to ensure a minimum 
threshold for this creditor. Theoretically, he or she is in advantage when there would not exist a prejudice or 
when this prejudice would be lower than the value of the legal installment. In reality, yet, the difficulties in the 
assessment render this article almost inapplicable. Since it is necessary a legal assessment, it is more useful to 
assess the entire prejudice and thus determine the value of the damages which repair in full the prejudice 
suffered by the contractual creditor rather than to quantify the value of the duty in order to obtain damages 
correspondent to the legal installment. 
We do not understand the reason for which, however, it was desired, in the case of delay in performance of 
non-pecuniary duty, to confer, even in the absence of a prejudice, an amount of money to the contractual 
creditor. 
 
3. Conventional assessment method of damages, called penalty clause 
The prejudice suffered by the contractual creditor as a consequence of the non-performance lato sensu of the 
duty may be quantified by the parties by means of a penalty clause. 
The conventional assessment appears in the case of non-performance of any kind of duty: pecuniary and 
non-pecuniary duties, duties to offer, duties to perform, duties to not perform. It can be used both for the 
assessment of the correspondent damages for the delay in performing the duties (moratory damages) and for the 
non-performance or defective performance of duties (compensations). 
The penalty clause is a convention by means of which are anticipatively established the quantum of the 
compensations or the moratory damages which will be granted by the culpable party in case of non-
performance of the contractual duty. 
By giving it a new expression, the legislator defines in the art. 1538 Civil code the penalty clause as that 
particular clause by means of which the parties stipulates that the debtor is obliged to a certain performance in 
the case of non-performance of the main duty. It results that the anticipate assessment should not concern 
purposely a monetary performance, but it could be a duty to offer (another cert good other than the one owed, a 
quantity of goods different of amounts of money) or a duty to perform something (the execution of a certain 
service of equivalent title). Also a penalty clause is the contractual provision by means of which it is stipulated 
the creditor’s right, in the case of non-performance, to be allowed to retain the sums registered up until that 
moment. 
Although, from the definition offered by the Civil code, one would deduce that any performance could 
constitute the object of the penalty clause, in practice, its content is pecuniary. 
The penalty clause is an accessory convention. The validity of the main obligation constitutes an essential 
condition also for the existence of the penalty clause. The nullity of the main obligation refrains also over the 
penalty clause, until the nullity of the penalty clause does not influence the main duty. 
 By anticipatively establishing the value of the damages, the penalty clause has a practical value, 
because it dispenses the creditor from the endeavor to prove the existence and the quantum of the prejudice 
suffered in case of total or partial non-performance of the obligation. In such sense, art. 1538 para. 4 para.2 
provides that it can be demanded the execution of the penalty clause without being necessary to prove any 
prejudice. 
 The duty accompanied by the penalty clause does not become, by means of it, alternative, the creditor 
or the debtor not being afforded the possibility to opt between the execution of the main duty or the penalty 
clause. The debtor cannot be absolved by offering the penalty clause, while the creditor cannot absolve the 
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debtor from executing the penalty clause instead of the main duty. Only under the circumstance of non-
performance of the obligation, art. 1538 para.2 Civil code allows the creditor to ask the debtor “either the 
forced execution in kind of the main duty, or the penalty clause”. This possibility will only exist when the main 
duty, though mandatory, has not been performed and the non-performance is culpable[Vasilescu, 2012]. 
Art. 1539 of the Civil code regulates the plurality of the penalty with the execution in kind. The creditor 
cannot demand both the execution in kind of the main duty and the payment of the penalty. Nevertheless, when 
the penalty was stipulates for the non-performance of duty within the established time or at the agreed place, 
the creditor may ask both the execution of the main duty, and that of the penalty, unless he or she waives this 
right or if he or she does not accept, without reserves, the execution of the duty. 
According to an opinion, the penalty clause is of reparatory nature, which means it represents a 
compensation of the prejudice suffered by the creditor by non-performance of the duty, a simple anticipative 
assessment of the damages owed by the debtor[Popa, 2012]. 
In following another point of view, the penalty clause has an exclusive punitive nature: it is a private 
punishment which is under not aspect related to the reparation of common right[Angheni, 2012]. The argument 
is that the execution of the penalty clause renders independent the existence and extension of the prejudice 
caused to the creditor even in the absence of any prejudice at all. 
In another opinion, it is attributed to the penalty clause a mixt nature: reparatory and punitive, such 
perspective being based on the duality of effects traditionally acknowledged for this[Ludu܈an, 2014]. By the 
obligation to payment of the penalty clause are punished the culpable behavior of the debtor as well as the non-
performance act, but it is also covered the prejudice caused to the creditor by the non-performance of the main 
duty.  
The penalty clause was qualified also as a guarantee for the execution of contractual liabilities. Yet, it cannot 
be denied the fact that indirectly, the penalty clause contributed to the menace represented for the debtor in case 
of non-performance, the penalty clause contributes to the execution of the duty. However, when we refer to 
guarantees, we bear in mind those legal means purposely at the creditor’s hands in the purpose of the 
accomplishment of his/her receivable. The penalty clause is not a means of this kind, given that the creditor 
does not acquire, by means of the penalty clause, any special right over the debtor’s patrimony. It determines 
the execution of the main duty only to the extent to which the quantum of the penalty is correspondingly 
established, that is a sum which should be at least equal to the damages the debtor is obliged to pay in the 
absence of the penalty clause. 
In the special literature as well as in the legislative documents, the intervention of the authorities of 
jurisdiction over the penalty clause received different denominations: revision, reducibility, mutability, 
modification, adjustment, and reassessment[Deleanu and Deleanu, 2003] 
Anterior to the entrance into force of the current Civil code there was no legal text of general character 
which could allow the court, upon request or ex oficio, under certain conditions, to intervene over the penalty 
clause and modify it. On the contrary, there were certain dispositions of general applicability which seemed to 
prohibit expressly the possibility of legal re-evaluation of the penalty clause, and by means of legal instruments 
relatively recent, yet anterior the date of 1st October 2001, was acknowledged the court such authority but only 
for certain contractual relationships strictly determined. 
In the absence of a legal disposition to clarify this issue, in the depiction of a point of view regarding the 
subject in dispute, a significant role was played by the legal nature attributes to the penalty clause. We outline 
that the majority of the arguments expresses in favor of the re-evaluation of the penalty clause has as premise 
the exclusive or preponderantly reparatory of the penalty clause. The acknowledgement of a punitive or 
prevalently punitive nature inclines the balance in favor of the immutability of the penalty clause. 
As any other convention, the penalty clause is mandatory between parties. This means that the court cannot 
major or minor the quantum. The penalty clause is imposed to the parties and especially to the court which 
cannot, in the moment of forcing the debtor, take into consideration the prejudice suffered by the creditor. 
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With exception title, according to the art. 1541 Civil code, it is acknowledged the court the right to reduce 
the penalty under the following circumstances: 
a) the main obligation was partially executed and this execution was in favor of the creditor; 
b) the penalty is obviously excessive as compared to the prejudice which could be provided by the parties 
at signing the contract. In such case, the penalty thus reduced must remain superior to the main duty. Any 
stipulation contrary is considered unwritten. 
The New Civil Code in the art. 1541, under the marginal denomination of “Reduction of the penalty 
quantum” confers the court the possibility to minor the penalty clause when it is excessively higher than the 
prejudice which could be provided at the date of closure of the contract. It is observed that the only element of 
comparison is the predictable prejudice at the date of closure of the contract; with reference only to its value, it 
is demanded that the value of the penalty clause be evidently disproportioned. The interdiction imposed to the 
court by the legislator, “under any circumstance” should it reduce the penalty clause down to the value of the 
main duty reveals its punitive component. 
Art. 1541 Civil code provides that, within the operation of reduction of the penalty clause, the court cannot, 
under any circumstance, arrive to the level of the main duty. The mechanism of adjustment of the penalty 
clause must take into consideration also its punitive character. The penalty clause must be maintained in such a 
manner that it alienates its excessive character and, at the same time, ensure also the reasonable punishment of 
the debtor. The court will bring the clause within limits situated between the value of the predictable prejudice 
and the threshold from which it becomes excessive, which character is deduced from the comparison with the 
predictable prejudice at the date of closure of the contract. The inferior limit of reducing the penalty clause is 
given by the value of the main duty. It is thus ensured a guaranteed minimum of the damages owed to the 
contractual creditor, equal to the value of the main duty. 
The term of comparison utilized is the predictable prejudice, but in order to establish the quantum of the 
reduced penalty clause, there must be considered also the conditions, as well as the gravity of the illicit non-
performance, and not ultimately the parties’ will to sanction the debtor’s behavior, which should be definitive 
in order to establish the measure of the re-evaluation [Dumitru and Ignătescu, 2013]. Concretely, the court 
could, in the case of inappropriate behavior of the debtor, reduce only to a small extent the penalty clause and 
let subsist a significant distance between the penalty clause reevaluated and the extent of the main duty. 
Inversely, when within the execution which is imputable, the debtor makes the proof of his/her good faith, in 
the sense that the non-performance is caused, for instance, by the lack of prudence in his/her contractual 
engagements or of a failure motivated by economic circumstances etc., the court will reduce the penalty clause 
by alienating the excess yet leaving subsist between the re-evaluated value of the clause and the value of the 
main duty a difference lower that the one in the previous hypothesis. At the establishment of this marge, it is 






4. Judicial assessment method of damages 
 
The method of assessment of damages by the court is regulated by the art. 1531-1534 Civil code. Usually, in 
the case of non-performance of duties, the establishment of damages owed to the creditor is accomplished by 
courts. 
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When it will determine the prejudice suffered by the creditor, the court will take into consideration two 
components. Thus, the prejudice comprises the effective loss suffered by the creditor (damnum emergens) as 
well as the unaccomplished benefit, the benefit from which he/she was deprived (lucrum cessans). The 
effective loss suffered may have in view the reduction of the patrimony or the increase of the assets. 
At the establishment of the extension of the prejudice, the court will consider also the expenses made by the 
creditor, up to a reasonable limit for the avoidance or the limitation of the prejudice. There will be covered only 
the cert prejudices (current and incoming), as well as the loss of a chance within the limits established by the 
art. 1532 Civil code, that is proportionally with the probability of obtaining the advantage while considering the 
circumstances and the concrete situation of the creditor. 
The debtor will not be liable but for the predictable prejudice in the moment of closure of the contract. There 
will be submitted to recovery only the direct prejudices, that is those which are in a causal relationship with the 
fact which determined the non-performance of the contractual duties. In such sense, art.1533 Civil code 
provides that, “even in the case when the non-performance of the duty results from the debtor’s deceit, the 
damages must comprise only what is of direct and necessary consequence of the non-performance of the duty”. 
The endeavor of proving the direct prejudice is of the creditor’s. 
In the case of judicial assessment of damages, the creditor must make the proof of the prejudice. 
The exceptions mentions could seem to contribute to the non-performance of the contract, coming in 
contradiction to the principle of liability of the contract. This fact is only apparent, the exception of non-
performance and the resolution having in view precisely the mandatory character of the contract, while 
founding on the necessity of performing all the duties correlative and issued from the sinalagmatic contract, 
representing a specific form of punishment for the breach of contract. The most common are known as: the 
legal means at the creditor’s disposition for the accomplishment of his/her rights; the punishment for breach of 
contract; the remedies for the breach of contract. 
Any of the applied methods plead in favor of the bona fide creditor. The damages benefit – such as any kind 
of punishment – of the de exonerating causes of liability. It is thus ensures the rebalance of the bon fide 
creditor’s situation and the establishment of the previsioned business plans. 
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